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Court of Appeals Opinion and Order

Court of Appeals, State of Michigan

ORDER
Stephen L. Borrello
Donald J Trump for President Inc v Secretary of State Presiding Judge
Docket Nos. 355378; 355397 Patrick M. Meter
LC No. 2020-000225-MZ Amy Ronayne Krause

Judges

The motions for immediate consideration are GRANTED.

The motion to intervene filed by the City of Detroit is DENIED, without prejudice to
refiling the motion in the proceedings below should the City of Detroit still deem intervention necessary.

The Democratic National Committee’s motion for leave to file amicus brief in Docket No.
355378 is GRANTED, and the brief received on December 3, 2020 is accepted for filing.

The applications for leave to appeal are DENIED. However, the Democratic National
Committee shall retain its status as amicus curiae in the Court of Claims.

We respond to our dissenting colleague because his assertions are not supported by law
or by fact. As the defendant correctly points out, Michigan’s election results have been certified. Once
the election results have been certified, “[a] candidate for office who believes he or she is aggrieved on
account of fraud or mistake in the canvass or returns of the votes by the election inspectors may petition
for a recount of the votes cast for that office in any precinct or precincts as provided by in this chapter.”
MCL 168.862; see also MCL 168.847, MCL 168.867; MCL 168.879. Recounts are remedial in nature.
Attorney General v Board of State Canvassers, 318 Mich App 242, 252; 896 NW2d 485 (2016), Iv den
500 Mich 917 (2016). “ ‘The purpose of a recount is to determine whether the results of the first count
of the ballots should stand or should be changed because of fraud or mistake in the canvass of the votes .
.. 7 Id., quoting Michigan Education Ass’n Political Action Committee v Secretary of State, 241 Mich
App 432, 440; 616 NW2d 234 (2000), Iv den 463 Mich 997 (2001).

Here, plaintiff filed its purportedly emergent application on November 6, 2020, but did
not perfect the filing until 11:21 p.m. on November 30, 2020, when it filed its brief in support. The
Wayne County Board of Canvassers certified the results of the November 3™ election on November 17,
2020, almost a full two weeks before plaintiff perfected the instant application. The Michigan Board of
State Canvassers certified the presidential election results on November 23, 2020, a full week before
plaintiff perfected its application.! Plaintiff does not address whether the certification of the election

! The Secretary of State represents that the Governor has sent Michigan’s official slate of presidential
electors to the United States Secretary of the Senate.
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Court of Appeals Opinion and Order

result by the Board of State Canvassers had any impact on the viability of its suit below or on the
viability of the instant application.

Perhaps the reason for plaintiff failing to discuss the impact of the certification is because
such action by the Michigan State Board of Canvassers clearly rendered plaintiff’s claims for relief
moot. The Michigan State Board of Canvassers’ certification of the presidential election results and the
legislative directive found in MCL 168.862, requires plaintiff to pursue its fraud allegations by way of a
recount of the ballots cast in Wayne County. Because plaintiff failed to follow the clear law in
Michigan relative to such matters, their action is moot. MCL 168.862.

Meter, J., would grant leave to appeal in each case, with the direction that the Clerk draw a random 3
judge panel to decide the cases within 3 days of filing of these orders, without oral argument.

The issue of mootness is more than the "elephant in the room". The issues are not moot because state
electors have not yet been seated, the Electoral College has not yet been assembled, and Congress has not
yet convened to consider whether to exercise its powers under Art.2, Sec. 1 and Am 20.

Further plaintiff’s prayer for segregation of absentee ballots has, on information, not yet been ordered by
defendant Secretary of State. Also, the right of plaintiff to election inspectors and to observe video of
ballot drop boxes is self-evident under state law, thus entitling plaintiff to, at the least, declaratory relief.

December 4, 2020 %é Z/—;—,Q«

Date ChieTClerk
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Court of Claims Opinion and Order

STATE OF MICHIGAN

COURT OF CLAIMS

DONALD J. TRUMP FOR PRESIDENT, INC.
and ERIC OSTEGREN, OPINION AND ORDER

Plaintiffs,
\% Case No. 20-000225-MZ

JOCELYN BENSON, in her official capacity as Hon. Cynthia Diane Stephens
Secretary of State,

Defendants.

Pending before the Court are two motions. The first is plaintiffs’ November 4, 2020
emergency motion for declaratory relief under MCR 2.605(D). For the reasons stated on the record
and incorporated herein, the motion is DENIED. Also pending before the Court is the motion to
intervene as a plaintiff filed by the Democratic National Committee. Because the relief requested

by plaintiffs in this case will not issue, the Court DENIES as moot the motion to intervene.

According to the allegations in plaintiffs’ complaint, plaintiff Eric Ostegren is a
credentialed election challenger under MCL 168.730. Paragraph 2 of the complaint alleges that
plaintiff Ostegren was “excluded from the counting board during the absent voter ballot review
process.” The complaint does not specify when, where, or by whom plaintiff was excluded. Nor

does the complaint provide any details about why the alleged exclusion occurred.
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Court of Claims Opinion and Order

The complaint contains allegations concerning absent voter ballot drop-boxes. Plaintiffs
allege that state law requires that ballot containers must be monitored by video surveillance.
Plaintiff contends that election challengers must be given an opportunity to observe video of ballot
drop-boxes with referencing the provision(s) of the statute that purportedly grant such access, .

See MCL 168.761d(4)(c).

Plaintiffs’ emergency motion asks the Court to order all counting and processing of
absentee ballots to cease until an “election inspector” from each political party is allowed to be
present at every absent voter counting board, and asks that this court require the Secretary of State
to order the immediate segregation of all ballots that are not being inspected and monitored as
required by law. Plaintiffs argue that the Secretary of State’s failure to act has undermined the
rights of all Michigan voters. While the advocate at oral argument posited the prayer for relief as
one to order “meaningful access” to the ballot tabulation process, plaintiffs have asked the Court
to enter a preliminary injunction to enjoin the counting of ballots. A party requesting this
“extraordinary and drastic use of judicial power” must convince the Court of the necessity of the

relief based on the following factors:

(1) the likelihood that the party seeking the injunction will prevail on the merits,
(2) the danger that the party seeking the injunction will suffer irreparable harm if
the injunction is not issued, (3) the risk that the party seeking the injunction would
be harmed more by the absence of an injunction than the opposing party would be
by the granting of the relief, and (4) the harm to the public interest if the injunction
is issued. [Davis v Detroit Fin Review Team, 296 Mich App 568, 613; 821 NW2d
896 (2012).]

As stated on the record at the November 5, 2020 hearing, plaintiffs are not entitled to the

extraordinary form of emergency relief they have requested.

I.  SUBSTANTIAL LIKELIHOOD OF SUCCESS ON THE MERITS

004a
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Court of Claims Opinion and Order

A. OSTEGREN CLAIM

Plaintiff Ostegren avers that he was removed from an absent voter counting board. It is
true that the Secretary of State has general supervisory control over the conduct of elections. See
MCL 168.21; MCL 168.31. However, the day-to-day operation of an absent voter counting board
is controlled by the pertinent city or township clerk. See MCL 168.764d. The complaint does not
allege that the Secretary of State was a party to or had knowledge of, the alleged exclusion of
plaintiff Ostegren from the unnamed absent voter counting board. Moreover, the Court notes that
recent guidance from the Secretary of State, as was detailed in matter before this Court in Carra
et al v Benson et al, Docket No. 20-000211-MZ, expressly advised local election officials to admit
credentialed election challengers, provided that the challengers adhered to face-covering and
social-distancing requirements. Thus, allegations regarding the purported conduct of an unknown
local election official do not lend themselves to the issuance of a remedy against the Secretary of

State.

B. CONNARN AFFIDAVIT

Plaintiffs have submitted what they refer to as “supplemental evidence” in support of their
request for relief. The evidence consists of: (1) an affidavit from Jessica Connarn, a designated
poll watcher; and (2) a photograph of a handwritten yellow sticky note. In her affidavit, Connarn
avers that, when she was working as a poll watcher, she was contacted by an unnamed poll worker
who was allegedly “being told by other hired poll workers at her table to change the date the ballot
was received when entering ballots into the computer.” She avers that this unnamed poll worker
later handed her a sticky note that says “entered receive date as 11/2/20 on 11/4/20.” Plaintiffs

contend that this documentary evidence confirms that some unnamed persons engaged in
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NV 1€:€$:2T 020T/L/TT OSIN AQ QAATADTY



Court of Claims Opinion and Order

fraudulent activity in order to count invalid absent voter ballots that were received after election

day.

This “supplemental evidence” is inadmissible as hearsay. The assertion that Connarn was
informed by an unknown individual what “other hired poll workers at her table” had been told is
inadmissible hearsay within hearsay, and plaintiffs have provided no hearsay exception for either
level of hearsay that would warrant consideration of the evidence. See MRE 801(c). The note—
which is vague and equivocal—is likewise hearsay. And again, plaintiffs have not presented an
argument as to why the Court could consider the same, given the general prohibitions against
hearsay evidence. See Ykimoff'v Foote Mem Hosp, 285 Mich App 80, 105; 776 NW2d 114 (2009).
Moreover, even overlooking the evidentiary issues, the Court notes that there are still no
allegations implicating the Secretary of State’s general supervisory control over the conduct of
elections. Rather, any alleged action would have been taken by some unknown individual at a

polling location.

C. BALLOT BOX VIDEOS

It should be noted at the outset that the statute providing for video surveillance of drop boxes
only applies to those boxes that were installed after October 1, 2020. See MCL 168.761d(2).
There is no evidence in the record whether there are any boxes subject to this requirement, how
many there are, or where they are. The plaintiffs have not cited any statutory authority that requires
any video to be subject to review by election challengers. They have not presented this Court with
any statute making the Secretary of State responsible for maintaining a database of such boxes.
The clear language of the statute directs that “[t]he city or township clerk must use video
monitoring of that drop box to ensure effective monitoring of that drop box.” MCL 168.761d(4)(c)
Additionally, plaintiffs have not directed the Court’s attention to any authority directing the

-4-
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Court of Claims Opinion and Order

Secretary of State to segregate the ballots that come from such drop-boxes, thereby undermining
plaintiffs’ request to have such ballots segregated from other ballots, and rendering it impossible
for the Court to grant the requested relief against this defendant. Not only can the relief requested
not issue against the Secretary of State, who is the only named defendant in this action, but the
factual record does not support the relief requested. As a result, plaintiffs are unable to show a

likelihood of success on the merits.

II.  MOOTNESS

Moreover, even if the requested relief could issue against the Secretary of State, the Court
notes that the complaint and emergency motion were not filed until approximately 4:00 p.m. on
November 4, 2020—despite being announced to various media outlets much earlier in the day. By
the time this action was filed, the votes had largely been counted, and the counting is now
complete. Accordingly, and even assuming the requested relief were available against the
Secretary of State—and overlooking the problems with the factual and evidentiary record noted
above—the matter is now moot, as it is impossible to issue the requested relief. See Gleason v

Kincaid, 323 Mich App 308, 314; 917 NW2d 685 (2018)

IT IS HEREBY ORDERED that plaintiff’s November 4, 2020 emergency motion for

declaratory judgment is DENIED.

IT IS HEREBY FURTHER ORDERED that proposed intervenor’s motion to intervene is

DENIED as MOOT.

This is not a final order and it does not resolve the last pending claim or close the case.

007a

NV 1€:€$:2T 020T/L/TT OSIN AQ QAATADTY



Court of Claims Opinion and Order

November 6, 2020 / w %A-/?

C h1a Diane Stéphens
Judge, Court of Claims
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Home Cases, Opinions & Orders

Case Search

Case Docket Number Search Results - 355378

Appellate Docket Sheet
COA Case Number: 355378

DONALD J TRUMP FOR PRESIDENT INC V SECRETARY OF STATE

1 DONALD J TRUMP FOR PRESIDENT INC PL-AT
2 OSTERGREN ERIC PL-AT
3 SECRETARY OF STATE DF-AE
4 DETROIT CITY OF ID
5 DEMOCRATIC NATIONAL COMMITTEE AC

COA Status: Case Concluded; File Open
Case Flags: Election - Priority per MCR 7.213(C)(4); Emergency
Remarks: submit with 355397
11/06/2020 1 App For Leave to Appeal - Civil
Proof of Service Date: 11/09/2020
Register of Actions: Y
Answer Due: 12/03/2020
Fee Code: EPAY
Immediate Consideration: Y
Attorney: 40231 - HEARNE MARK F II

11/06/2020 2 Order Appealed From
From: COURT OF CLAIMS
Case Number: 2020-000225-MZ

Trial Court Judge: 28417 STEPHENS CYNTHIA DIANE

Nature of Case:
Elections
11/09/2020 3 Defective Holding File Letter
Attorney: 40231 - HEARNE MARK F II
Comments: Letter sent to all parties.

11/09/2020 4 Telephone Contact

For Party: 1 DONALD J TRUMP FOR PRESIDENT INC PL-AT

Attorney: 40231 - HEARNE MARK F II

RET

SAM

AG

RET

RET

Comments: Left tx message re case number and filing defects

11/09/2020 5 LCt Document

12/5/20, 11:1

(40231) HEARNE MARK F II

(55439) MEINGAST HEATHER S

(28235) FINK DAVID H

(66452) ELDRIDGE SCOTT R

https://courts.michigan.gov/opinions_orders/case_search/pages/default.aspx?SearchType=1&CaseNumber=355378&CourtType_CaseNumber=2
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Case Search

11/09/2020

11/09/2020

11/18/2020

11/30/2020

12/01/2020

12/03/2020

12/03/2020

12/03/2020

12/04/2020

Court of Appeals Docket Sheet

For Party: 1 DONALD J TRUMP FOR PRESIDENT INC PL-AT
Attorney: 40231 - HEARNE MARK F II
Comments: register of actions

6 LCt Order

For Party: 1 DONALD J TRUMP FOR PRESIDENT INC PL-AT
Attorney: 40231 - HEARNE MARK F II

Comments: copy of order appealed

7 Transcript Filed By Party
Date: 11/09/2020
Filed By Attorney: 40231 - HEARNE MARK F II
Hearings:
11/06/2020

8 Motion: Intervene

Proof of Service Date: 11/18/2020

Filed By Attorney: 28235 - FINK DAVID H
For Party: 4 DETROIT CITY OF ID

Fee Code: EPAY

Answer Due: 11/25/2020

9 Brief: Application - Brief in Support

Proof of Service Date: 11/30/2020

Filed By Attorney: 40231 - HEARNE MARK F II

For Party: 1 DONALD J TRUMP FOR PRESIDENT INC PL-AT

10 Telephone Contact

For Party: 3 SECRETARY OF STATE DF-AE

Attorney: 55439 - MEINGAST HEATHER S

Comments: Notified AE of answer due date-12/3/2020 by 4:00 pm.

12 Answer - Application

Proof of Service Date: 12/03/2020

Event No: 1 App For Leave to Appeal - Civil

For Party: 3 SECRETARY OF STATE DF-AE

Filed By Attorney: 55439 - MEINGAST HEATHER S

14 Submitted on Special Motion Docket
Event: 1 App For Leave to Appeal - Civil
Event: 8 Intervene

District: L

15 Motion: Amicus Curiae Brief

Proof of Service Date: 12/03/2020

Filed By Attorney: 66452 - ELDRIDGE SCOTT R

For Party: 5 DEMOCRATIC NATIONAL COMMITTEE AC
Fee Code: EPAY

Immediate Consideration: Y

Answer Due: 12/10/2020

Comments: proposed amicus brief filed with motion

17 Order: Application - Deny

View document in PDF format

Event: 1 App For Leave to Appeal - Civil
Event: 8 Intervene

12/5/20, 11:1

https://courts.michigan.gov/opinions_orders/case_search/pages/default.aspx?SearchType=1&CaseNumber=355378&CourtType_CaseNumber=2
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Case Search Court of Appeals Docket Sheet 12/5/20, 11:1

Event: 15 Amicus Curiae Brief

Panel: SLB,PMM,AK

Immediate Consideration Granted

Attorney: 40231 - HEARNE MARK F II

Comments: see order. PMM would grant leave with instructions. Motion to file amicus bf granted, amicus bf
accepted. Motion to intervene denied

12/04/2020 18 Verbal Order to Parties-Phone
Attorney: 40231 - HEARNE MARK F II

Comments: and emailed to parties
Case Listing Complete
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Court of Claims Register of Actions

STATE OF MICHIGAN CASEID Public
REGISTER 20-000225-MZ 12/5/2020
COURT OF CLAIMS OF 12:17:05 PM
ACTIONS C/COC/MI Page: 1 of 2
CASE
Judicial Officer Date Filed Adjudication Status
STEPHENS, CYNTHIA 11/4/20 OPEN
PARTICIPANTS
PLAINTIFF 1 DONALD J. TRUMP FOR PRESIDENT, INC FILED: 11/4/20
ATTY: MARK FERNLUND HEARNE Il # 40231 PRIMARY RETAINED
PLAINTIFF 2 OSTERGREN, ERIC FILED: 11/4/20
ATTY: MARK FERNLUND HEARNE Il # 40231 PRIMARY RETAINED
DEFENDANT 1 BENSON, JOCELYN FILED: 11/4/20
ATTY: HEATHER S. MEINGAST # 55439 PRIMARY RETAINED
INTERVENING PLAINTIFF 1 DEMOCRATIC NATIONAL COMMITTEE FILED: 11/5/20
ATTY: SCOTT R. ELDRIDGE # 66452 PRIMARY RETAINED
RECEIVABLES/PAYMENTS
Assessed Paid/Adjusted Balance
PTF 1 DONALD J. TRUMP FOR PRESIDENT, INC $175.00 $175.00 $0.00
Assessed Paid/Adjusted Balance
DEF 1 JOCELYN BENSON $20.00 $0.00 $20.00
Assessed Paid/Adjusted Balance
INVP 1 DEMOCRATIC NATIONAL COMMITTEE $20.00 $0.00 $20.00
CHRONOLOGICAL LIST OF ACTIVITIES
Activity Date Activity User Entry Date
11/4/20 SUMMONS AND COMPLAINT $175.00 mmla 11/4/20
mmla 11/4/20
PTF 1
PTF 2
DEF 1
11/4/20 MOTION - EMERGENCY MOTION FOR DECLARATORY JUDGMENT mmla 11/4/20
UNDER MCR 2.605(D)
PTF 1
11/4/20 JUDICIAL OFFICER ASSIGNED TO STEPHENS, CYNTHIA DIANE 28417 mmla 11/4/20
11/4/20 RECEIVABLE ELECTRONIC FILING SYSTEM FEE $25.00 mmla 11/4/20
11/4/20 RECEIVABLE FILING FEE $150.00 mmla 11/4/20
11/4/20 PAYMENT $175.00 mmla 11/4/20
RECEIPT NUMBER: COC-LAN.0004896
METHOD: CHECK $175.00
11/5/20 MOTION OF DNC TO INTERVENE AS PLAINTIFF AND BRIEF IN SUPPORT $20.00 mmla 11/5/20
WITH PROOF OF SERVICE
INVP 1
11/5/20 RECEIVABLE MOTION FEE $20.00 mmla 11/5/20
11/5/20 NOTICE OF SUPPLEMENTAL EVIDENCE IN SUPPORT OF THEIR mmla 11/5/20

COMPLAINT AND MOTION FOR EMERGENCY INJUNCTIVE RELIEF
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gl
STATE OF MICHIGAN CASE ID Public '®
REGISTER 20-000225-MZ 12/5/2020|
COURT OF CLAIMS OF 12:17:05 PM 2
ACTIONS C/COC/MI Page: 2 of 2|
Activity Date Activity User Entry Date O
<
PTF 1
11/5/20 RESPONSE TO THE DEMOCRATIC NATIONAL COMMITTEE'S MOTION TO mmla 11/5/20 <
INTERVENE (U%
PTF 1
[E—
11/5/20 MOTION FOR DECLARATORY JUDGMENT VIA ZOOM SET 11/5/20 11:30 A mmla 11/5/20 1O
~
11/5/20 ORDER mmla 11/5/20 11
11/5/20 PROOF OF SERVICE COMPLAINT AND MOTION FOR EMERGENCY mmla 11/5/20 g
INJUNCTIVE RELIEF S
PTF 1 o
11/5/20 RESPONSE TO PLAINTIFFS' EMERGENCY MOTION FOR DECLARATORY mmla 11/5/120 1
JUDGMENT UNDER MCR 2.605(D) WITH PROOF OF SERVICE ™
DEF 1 &
11/5/20 PROPOSED INTERVENORS' AMICUS BRIEF mmla 11/5/20 U
[
INVP 1 >
11/6/20 OPINION AND ORDER amd 11/6/20 z
PTF 1
PTF 2
DEF 1
INVP 1
11/9/20 COPY OF APPLICATION FOR LEAVE TO APPEAL AND MOTION FOR mmla 11/9/20
IMMEDIATE CONSIDERATION FILED IN COURT OF APPEALS
PTF 1
PTF 2
11/25/20 MOTION FOR SUMMARY DISPOSITION AND BRIEF IN SUPPORT WITH $20.00 mmla  11/25/20
PROOF OF SERVICE amd 12/3/20
DEF 1
11/25/20 RECEIVABLE MOTION FEE $20.00 mmla  11/25/20
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Court of Claims Hearing Transcript
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STATE OF M CHI GAN )
COUNTY OF WASHTENAW )

CERTI FI CATE OF NOTARY PUBLI C AND COURT REPORTER

I, Caitlyn Hartley, do hereby certify that the
foregoing virtual hearing was duly recorded by ne
stenographically and by me later reduced to typewitten
form by nmeans of conputer-aided transcription; and |
certify that this is a true and correct transcript of ny
st enographi c notes so taken.

| further certify that | amneither of counsel to

either party nor interested in the event of this cause.

/A7
,%Z%;/

P
/

Caitlyn Fb(;ley, RPR, CSR- 8887

Not ary Public,

Washt enaw County, M chi gan

My Commi ssi on expires: August 15, 2021
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